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Advancements in reproductive medicine, once unimaginable a century ago, have 

introduced new methods of assisted human reproduction into our everyday lives. While 

it is technically possible to conceive a child after one's death, national legislation in 

Ukraine does not currently provide precise regulation for posthumous reproduction. 

The topic of posthumous reproduction has garnered the attention of foreign legal 

scholars (such as N. Peart, E. Mohseni, C. Van Niekerk, R. Ribeiro, R. Atherton, E. 

Britting, Ya. Dolev, Z. Triger, and others) as well as Ukrainian experts (including R. 

Maydanyk, N. Kvit, M. Mykhailiv and others). However, the doctrinal approaches 

within Ukrainian civil law have not yet resolved the legal issues associated with post-

mortem childbirth. 

In the absence of legal clarity, questions remain unanswered. What documents 

should be prepared for posthumous reproduction? Who should have access to the 

gametes of a deceased individual? Can children born posthumously inherit and be 

recognized as legitimate offsprings of their deceased parent? Unfortunately, due to the 

war initiated by the Russian Federation against Ukraine, scenarios where military 
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personnel have their sperm cryopreserved in Ukrainian fertility clinics, with their 

widows intending to use it after their death, have become increasingly common. 

Providing clear and unequivocal rules on posthumous reproduction in Ukraine is 

currently of paramount importance. 

The European Court of Human Rights (hereinafter referred to as the ECtHR) has 

rendered judgments in several cases related to posthumous reproduction over the past 

four years. In our view, these judgments should serve as a valuable reference for the 

Ukrainian legislator in the development of a legal framework addressing posthumous 

reproduction. Moreover, Article 17 of the Law of Ukraine "On the Execution of 

Judgments and the Use of European Court of Human Rights Practice" 1  explicitly 

recognizes that courts in Ukraine may use the European Convention on Human Rights 

(hereinafter referred to as the ECHR) and ECtHR case law as legal sources. 

The first case decided by the ECtHR concerning posthumous reproduction was 

the case of Petithory Lanzmann v. France. In this case, the applicant, Ms. Petithory 

Lanzmann, sought to transport her deceased son's sperm to Israel to facilitate surrogacy. 

She argued that the refusal of French authorities to allow the transportation of her son's 

sperm abroad violated her right to become a grandmother, as guaranteed by Article 8 

of the ECHR. She also contended that she had submitted the application on behalf of 

her son because the inability to use his cryopreserved sperm infringed his right to 

become a father. In its judgment, the ECtHR deemed the application inadmissible. It 

ruled that Article 8 of the ECHR does not guarantee the right to become a grandparent, 

and the right of Ms. Lanzmann's son to become a father was not transferable 2 . In 

our opinion, in future Ukrainian legislation on posthumous reproduction, the use of 

gametes from a deceased person should be permitted only for the partner. Potential 

grandparents should not have the ability to utilize these gametes for the birth of their 

grandchildren. European Society of Human Reproduction and Embryology also 

considers posthumous reproduction by a partner to be ethically acceptable 3, p. 

3050 . 

In another recent judgment by the ECtHR, the case of Pejřilová v. the Czech 

Republic, issued on March 8, 2023, the applicant sought permission to use her deceased 

husband's cryopreserved sperm for the birth of their common child. Due to her 

husband's health issues, he had chosen to cryopreserve his sperm. He had signed a 

consent form explicitly agreeing to such preservation for the purpose of undergoing 

infertility treatment. The consent form included various provisions, notably specifying 

that further written consent would be required before each instance of sperm thawing 

for an assisted reproduction procedure. Additionally, it stated that unless explicitly 

determined otherwise, the storage of the sperm would be terminated in the event of the 

donor's death. After her husband's passing, the applicant was denied access to his 

gametes. The ECtHR found no violation of Article 8 of the ECHR because the evidence 

of the husband's intent, as manifested in the consent form, unequivocally instructed the 

clinics to dispose of the cryopreserved gametes after his death. The husband's final 
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wishes could not be changed by a court decision 4 . Clearly, Ukrainian legislator 

should establish a framework that enables individuals to provide written proof of their 

wishes regarding the post-mortem use of their gametes. Requiring such written 

application also aligns with the recommendations of the European Society of Human 

Reproduction and Embryology 3, p. 3050 . 

The latest judgment from the ECtHR on posthumous reproduction was issued in 

September 2023. In the case of Baret and Caballero v. France, the applicants sought 

permission to export the sperm of deceased husband and cryopreserved embryos, 

which were genetically related to the applicant and the deceased husband. The Public 

Health Code of France had imposed a ban on posthumous reproduction, and the 

applicants, who had no link to Spain, were attempting to circumvent this legislative 

restriction by exporting biologic material to the country, authorizing postmortem 

reproduction. The French legislator, in striking what it believed to be a fair balance on 

the ban of posthumous reproduction, considered public interests related to moral and 

ethical considerations. Ultimately no violation of Article 8 of the ECHR was found by 

the EctHR 5 . In our opinion, the prohibition of postmortem reproduction is not a 

suitable path for the Ukrainian legislator to follow. Furthermore, the French legislation 

on assisted human reproduction is considerably less permissive than the corresponding 

Ukrainian legislation and has demonstrated great consistency establishing restrictions. 

In conclusion, we anticipate a growing demand for the proper regulation of 

posthumous reproduction, and therefore appropriate legal framework in Ukraine 

should be established. In light of recent ECtHR judgments, the new rules should permit 

the posthumous use of gametes (or embryos) only by the partner of deceased person, 

provided they have given clear written consent to the posthumous birth of children 

conceived from their genetic material. The Ukrainian Parliament is currently 

considering several draft laws related to posthumous reproduction 6, 7 ; however, 

none of them fully addresses all the legal issues that have been discussed. 

Author's acknowledgment: this text was edited and proofread with the assistance 

of ChatGPT. No other assistance from ChatGPT or third parties was sought by the 

author. 
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ПИТАННЯ МІЖГАЛУЗЕВИХ ЗВʼЯЗКІВ ЦИВІЛЬНОГО ПРАВА В 

ПЛОЩИНІ РОЗРАХУНКОВИХ ПРАВОВІДНОСИН 

Міжгалузеві зв’язки в праві в тому числі і міжгалузеві зв’язки цивільного 

права, є зв’язками, що обумовлюють єдність права розкриваючи баланс інтересів 

між суб’єктами, тому вони можуть бути визначені як відносини 

взаємозалежності та загальності між різними правовими галузями, включаючи їх 

окремі частини. Такі системні зв’язки мають багаторівневий характер, що 

прослідковується між правовими нормами різної галузевої приналежності в 

праві, а по відношенню до цивільного права –  між нормами приватного права 

щодо будь-яких правових явищ та нормами публічного права.  


